The law recognizes various security interests in land, which are designed to provide two distinct advantages over unsecured interests: the right to priority over general creditors in bankruptcy proceedings, and the right to satisfy the debt from a specified parcel of property. This article proposes recognition of an intermediate concept between secured and unsecured debt: an interest in land that secures to some extent the repayment of a debt, but does not possess the twin characteristics of full security interests. This interest in land, the "anti-lien,"
mortgage" and suggests that there is a need for recognition of the antilien interest.
Part I of this article will examine the reaction of the California courts to these negatiye covenants. In Part II, the conclusions drawn from this historical analysis are used to set forth and discuss the features of the anti-lien interest. The issue is not a parochial one. Although California's strict rules regarding the satisfaction of secured debts may have provided the stimulus to experimentation with the "negative mortgage," the commercial advantages afforded by the proposed device should be of interest in other jurisdictions, especially since several cases indicate that instruments similar to the anti-lien have occasionally been employed outside California.
I. JUDICIAL INTERPRETATIONS OF THE ANTi-LiEN INTEREST
A. Early Interpretations: The "Negative Mortgage" As a Personal Obligation Prior to 1964, courts considered the "negative mortgage" issue in only three reported cases.. 2 Although the courts faced varying factual situations and applied different legal analysis, they concluded in each case that an absolute negative covenant 3 not to transfer or encumber one's land did not create an equitable lien.
In the first case in this series, Knott v. Shepherdstown Manufacturing Co., 4 the defendant corporation agreed "not [to] give any voluntary lien of any character whatever on any of its buildings, machinery, or grounds so long as [the debt to the plaintiff] remains unpaid." 5 The plaintiff and another creditor who had known about the agreement obtained judgments against the insolvent defendant, which subsequently conveyed its assets to a trustee for payment of its debts. The plaintiff claimed priority, arguing that the agreement was intended to give him a first lien upon the company's property. The court decided that the covenant "is simply negative; an agreement not to do a particular thing. The creation of a lien is an affirmative act, and the intention to do such acts can not [sic] be implied from an express negative." 8 Since the Knott court was primarily concerned with the express promise not to transfer, it had little difficulty concluding that an "ex-" [t] here was nothing in the relations of the parties or in the subject matter or character of the transaction which charged the words of the contract with a broader, more comprehensive or different significance than they ordinarily and naturally possess .... The terms of the contract which were intended to secure and protect defendant are found in the arrangement for the deposit of defendant's deed in escrow .... ."11 Although this language could indicate that in a proper case the court would consider the remedy of reformation of contract, 12 it is also possible that the court was expressing a willingness to interpret such an agreement as consistent with an intention to grant a lien, 13 at least if there were sufficient additional evidence to support this view.
The third case in the series is Fisher v. Safe Harbor Realty Co. 14 Fisher, the plaintiff, received partial payment for the sale of his stock in the defendant company. The company guaranteed the balance of the sale price and secured the guarantee with a recorded promise "that the land owned by the company shall not be encumbered with or by mortgage so long as there are any amounts due."'I 5 When two creditors obtained subsequent judgments against the company, Fisher claimed priority in reliance on his "equitable lien." The court cited Knott' 6 for would have passed from Kaser and beyond the reach of any lien ...." 108 Ore. at 452, 215 P. at 504. But cf. G. OSBORNE, MORTGAGES § 42 (2d ed. 1970) (conditional mortgages).
11 108 Ore. at 454, 215 P. at 505. Dower rights are not legal interests; they are protected only by courts of equity. See W. BuaiY, REAL PROPERTY § 85, at 190 (3d ed. 1965). The court did not infer the intention to create an equitable lien from the fact that the document was recorded, because the recordation of the agreement was probably only an attempt to give subsequent purchasers notice of the inchoate dower rights.
12 When proof of fraud or mistake is established, a contract may be reformed and the reformed clauses specifically enforced. See 2 A. CoaBN, CoNmiAcrs § 344 (1950). Since a promise to give a mortgage will be incorporated into the contract, the creditor will have an equitable lien. But the terms that supposedly were agreed upon must be proved by more than a mere preponderance of evidence. Id. § 345. In some jurisdictions, courts have refused to enforce a reformed clause, considering it violative of the Statute of Frauds. Id. § 840. The typical case in which reformation is ordered for mistake involves an incorrect description of particular items; it differs radically from the case discussed in the text. For a recommendation of caution in rewriting the terms of a contract, see H. McCLxrocx, PRINCIPLES OF EQuTrry § 100, at 270 (1948) . 13 If the latter interpretation is correct, Ruff may bridge the gap between the early cases, which failed to find an equitable lien in the anti-lien contractual provisions and Coast Bank v. Minderhout, 61 Cal. 2d 311, 892 P.2d 265, 38 Cal. Rptr. 505 (1964) , which held that the anti-lien can be interpreted as giving an equitable lien. See text and notes at notes 23-25 infra.
14 88 Del. Ch. 297, 150 A.2d 617 (Sup. Ct. 1959). 15 Id. at 299, 150 A.2d at 618. 16 Id. at 303, 150 A.2d at 620. In addition to Knott, the court cited several cases that were not directly on point. B. Kupperheimer & Co. v. Mornin, 78 F.2d 261 (8th Cir. 1935), for example, is one of the "imperfect restriction" cases. The debtor promised not to sell or encumber his land, but agreed to pay the creditor from the proceeds if he did sell the land. The court held that this language gave the promissor the privilege and power of conveyancing and mortgaging, and interpreted the clause as a personal promise to pay
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The Anti-Lien Interest the proposition that "a negative covenant not to do a certain thing...
[is] not an unequivocal manifestation to secure a debt by a lien on land" and decided against "the imposition of an equitable lien to the detriment of subsequent judgment creditors." In Kelly, the debenture holders were "secured" by the issuing corporation's promise not to give a security interest in its assets unless the debenture debts were secured equally and ratably. The question litigated was whether subsequent security interests given to other creditors who had notice of the debenture terms were subject to the rights promised to the debenture holders. The majority of cases in the corporate debenture series have given an affirmative answer. E.g., Kaplan v. Chase Nat'l Bank, 156 Misc. 803 (1933) . But these cases were decided on the ground that there was a breach of trust. Although some commentators have suggested reading the Kelly covenant as implying an affirmative promise, G. OSBORNE, supra at § 43, at 87, quoting Jacob, supra, at 106, this suggestion is hardly applicable to the anti-lien situation.
The district court in Kelly took the position that creditors with notice were not subject to the rights promised to the debenture holders. 11 F. Supp. at 508-512, but the court of appeals appears to have rejected this position, 85 F.2d at 63. See 2 G. GLMsoRE, supra at § 38.3, at 1007. The district court's emphasis on the facts that unspecified securities served as collateral for a constantly changing group of people and that there was no prohibition of sale, 11 F. Supp. at 507-8, distinguishes the case from Minderhout.
The last two cases cited in Fisher dealt with payment from a certain fund and were also not directly on point.
17 38 Del. Ch. at 303, 150 A.2d at 620. Although it may seem from the quoted passages that the decision was based on lack of notice ("unequivocal manifestation" and "detriment of subsequent judgment creditors'), the court assumed arguendo that the covenant gave sufficient notice. In another passage, the court stated dearly "that the agreement ... evinces no intention to create a lien .... " Id.
Some courts have attributed significance to whether the negative promise was violated. See Browne v. San Luis Obispo Nat'l Bank, 462 F.2d 129, 134 n.5 (9th Cir. 1972); Tahoe Nat'l Bank v. Phillips, 4 Cal. 3d 11, 20-21; 480 P.2d 320, 328, 92 Cal. Rptr. 704, 712 (1971) .
The analysis is probably based on a reverse application of the theory of executory mortgages. When a debtor promises to give a security interest in the future, a court of equity will recognize an equitable lien only if the contract is specifically enforceable. G. OSBORNE, supra note 10, § 25. In the negative covenant situation, no injunction can be granted if a violation has not occurred or is not about to occur. But if the agreement is breached (for instance, if a contract for sale is signed), the court may intervene and prevent completion of the transaction. Since the right is specifically enforceable, secures the payment of the debt, and relates to specific property, it could be analyzed as a right similar to an equitable lien.
The fact of violation should not be relevant to the equitable lien issue; the sole question should be whether there was an intention to grant a security interest. It should be noted that in two of the three cases discussed in this section, the promises were probably not violated at all. 19 ) may be construed as an equitable lien. The debtor in Minderhout, in violation of a recorded covenant, transferred his land to the defendant, who had actual. notice of the agreement. The bank accelerated the debt pursuant to the contract and foreclosed on the land. Since the defendant's general demurrer did not contest the bank's allegation that the parties to the original transaction intended to create a security interest in the debtor's land, the question before the court was not "what meaning appears from the face of the instrument alone," but "whether the pleaded meaning is one to which the instrument is reasonably susceptible."
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The court concluded: "The instrument restricts the rights of the [original debtors] in dealing with their property for plaintiff's benefit; it describes itself as 'For use with Property Improvement Loan,' it specifically sets forth the property it covers, and it authorizes plaintiff to record it. These provisions afford some indication that the parties intended to create a security interest and are clearly sufficient to support the pleaded meaning." 21 Because the court held that the bank had an equitable mortgage and that the acceleration clause was thus a reasonable restraint on alienation, the validity of the promise not to transfer or encumber, which the court viewed as a separate covenant, became irrelevant to the issue of foreclosure. The decision revived the dormant issue of the "negative pledge." (In the realm of personalty, there has been a small amount of litigation between creditors who had received a debtor's promise not to transfer or encumber personal property, and subsequent creditors who claimed security interests in the same property. Apparently none has been reported since the debenture cases. See note 16 supra; 2 G. GILMoa, supra note 1, § 38.2.)
Minderhout was decided in a period in which Article 9 of the Uniform Commercial Code was being subjected to intensive scrutiny' by the legal profession. Although Minderhout The Minderhout court did not recognize a novel category of equitable liens; the court apparently believed that the anti-lien agreement fell within one of the traditional categories. 23 The controversy between Minderhout and the earlier cases relates, therefore, to the requirement of intention. The California Supreme Court did not suggest that the document by itself established the intention to give a security interest, but rather held that the anti-lien agreement could indicate and be consistent with that intention. Since the written covenant was ambiguous as to intention, the court concluded that oral testimony should be admitted in such a case to determine whether the pleaded intention actually existed. Thus, the court did not interpret the negative covenant as an affirmative act. Instead, it treated the clause, which was a promise restraining the debtor from engaging in certain transactions, A as a prohibition that could manifest, in conjunction with other evidence, an implicit intention to grant a security interest.
The Minderhout court's technique of interpretation is sound. "Equitable lien" is not a term of art, 25 and it is neither possible nor desirable to define precisely the requirements for its recognition. A consensual equitable lien can be found not only when a written document specifically establishes the intention to grant a security interest in certain property, 26 but also when that intention can be inferred from the agreement and the surrounding circumstances. One line of cases has held, for example, that a conveyance subject to an obligation to support the grantor and to refraini from transferring the land prior to the grantor's death can be construed as creating an equitable lien. 27 Thus, any criticism of Minderhout must be based on its policy implications.
was a real property case, it called attention to a problem that the draftsmen of Article 9 had (intentionally) not taken into account. Id. § 38.5. 23 Coast Bank v. Minderhout, 61 Cal. 2d 811, 314, 892 P.2d 265, 266-67, 38 Cal. Rptr. 505, 506-07 (1964). The relevant categories include a promise to give a mortgage, a promise to hold property as security for a debt, and conveyance of a defective legal "mortgage."
G. OSBORNE, supra note 10, § 35. 24 Coast Bank v. Minderhout, 61 Cal. 2d at 317, 392 P.2d at 268-69, 38 Cal. Rptr. at 508-09. (rhe court doubted the validity of such a clause in a lien.)
25 See 1 G. GmmoRE, supra note 1, § 7.2.
[E]very express executory agreement in writing, whereby the contracting party sufficiently indicates an intention to make some particular property, real or personal, or fund, therein described or identified, a security for a debt or other obligation ... creates an equitable Hen upon the property so indicated, which is enforceable against the property in the hands not only of the original contractor, but of his ... voluntary assignees, and purchasers or encumbrancers with notice. Although a consensual equitable mortgage can also be created by verbal agreement, in the absence of a writing a party usually alleges the existence of a nonconsensual equitable lien or, failing that, one of the exceptions to the Statute of Frauds. G. OsBoRNE, supra note 10, § § 51, 53, 57. 
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2. Policy Considerations. The factual context of Minderhout differs radically from that in the earlier cases. Minderhout involved a commercial practice rather than a homemade mortgage. According to Professor Hetland, the commercial "negative mortgage" was used in California as a security of convenience; the terms of the document were vaguely drafted to enable the lender to choose whether to treat the recorded instrument as either a mortgage or a personal obligation.
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Under certain circumstances, the lender would prefer to treat the loan as unsecured, for example, to avoid the "one form of action" rule2 9 or the limitations imposed on lending against second mortgages.
3 0 In other cases, when the borrower transferred the property and disappeared without paying his debt or was declared bankrupt, the creditor would obviously prefer to treat the covenant as a lien. Under this interpretation, the debtor was usually unaware of the lender's strategy and assumed that the document imposed only a personal obligation.
3 ' Professor Hetland has suggested that the decision in Minderhout was designed to turn the option over to the debtor. In his view, it is simply "poetic justice" that the borrower, not the lender, becomes the one to decide whether to treat the agreement as a mortgage or as a void restraint on alienation. 32 If the lender chooses to sue on the note, for example, the debtor may treat the covenant as a lien; the personal action will be barred and the creditor's only remedy will be foreclosure. 33 The proof, maintains Professor Hetland, "that the transaction is secured will be, in almost every case, overwhelmingly clear." 3' 4 He continues:
To start with, the bank drew the agreement. The agreement describes specific real property and prevents the sale or encumbrance thereof until a certain indebtedness is paid. The indebtedness is 385 Professor Hetland concludes that institutionalized lenders will probably return to the use of traditional, unambiguous forms of security interests rather than leave the option with the debtor. Moreover, lenders who are prevented by statute from lending against a junior lien 8 will have an incentive to terminate use of the anti-lien when it would constitute a junior lien. In fact, earlier anti-lien agreements by such lenders might be considered statutory violations.
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Since the California courts have acknowledged and followed Professor Hetland's explanation, his analysis should be subjected to careful scrutiny. His interpretation of Minderhout as an attempt by the court to prevent further use of the negative mortgage is undoubtedly correct. But his justifications for the Minderhout decision are not free from difficulty. Professor Hetland stresses the preservation of justice between the contracting parties. But this is certainly not the only concern; strangers to the original transaction may also be affected. Consider the situation of a purchaser from the original debtor. If the courts tend to treat anti-lien agreements as mortgages (which Professor Hetland saysthey seem on their face to be), the only fair protection for the purchaser is a deduction of the unpaid debt from the purchase price (since the acceleration clause will become effective). The Hetland approach thus fails to provide the debtor with an opportunity to exercise his "option" unless he shifts the liability to an innocent purchaser who believes the original obligation is simply a personal one. On the other hand, if courts tend to treat anti-lien agreements as personal obligations, purchasers may make windfall gains, and creditors' expectations may be defeated.
Under Hetland's interpretation, moreover, litigation between creditors and transferees can be resolved only by a judicial finding concerning the actual intent of the original debtor, who probably either will not appear before the court, or, if he does appear, will testify according to his personal interest in the outcome of the litigation. 8 issue of intent will thus foster litigation and promote uncertainty in land transactions.
Professor Hetland's interpretation also fails to preserve justice between the original parties. Because the option will probably be exercised when a suit is brought against the debtor, the "debtor's choice" will be influenced by contemporaneous considerations of self-interest, not by the original intent. The debtor may have been a victim of misrepresentation, but the lender should not be "taught his lesson" in a way that causes even more obscurity and waste.
If the purpose of the court was to eliminate the "negative mortgage" practice, why did it not simply hold that the clause did not confer a security interest? The court's ambiguous hints to institutional lenders could have been overlooked or even misunderstood. Professor Gilmore's criticism seems justified:
Negative covenants should not, it is submitted, be allowed to operate as informal or inchoate security arrangements, even against third parties with notice. If a creditor wants security, let him take a security interest in some recognized form: mortgage, pledge, an Article 9 security interest or whatnot. If he wants protection against third parties, let him take possession of the collateral or file. Nothing is to be gained by giving a shadowy effectiveness to informal arrangements which conform to no recognized pattern. 39 The explanation for the California Supreme Court's approach is that the court, undoubtedly aware of the shortcomings of the new rule, was faced with a widespread commercial practice involving millions of dollars of loans secured by Minderhout-type documents. 40 If the ruling of the lower state court, 41 holding that the "securing" obligation was void in toto, had been affirmed, debtors could have transferred their lands with impunity. After making his most recently due installment payment, a debtor could have left California, and his creditor might have had no recourse. Affirmance of the lower court decision could have involved substantial bad debt losses.
Minderhout must be interpreted as a compromise reached in light of the rules of law and commercial practices prevailing in California at have a motive, therefore, to shift the burden onto the transferee. On the other hand, he may already have been declared bankrupt and might favor the interests of the transferee. 39 2 G. GmmoRa, supra note 1, § 38.4, at 1017. See also 1 G. GLENN [41:685 the time of the decision. Prior to this decision, the California courts enforced a strict interpretation of the civil code's prohibition of restraints on alienation-invalidating contractual restraints as well as power restraints. 42 The Minderhout court avoided a rule that would have declared all reasonable restraints valid-that would have been too great a change 4 3 -and instead treated the promise not to transfer as a condition precedent. Although the transfer of the land was presumably permissible, because the prohibition was void, it nevertheless brought the acceleration clause (a "reasonable" restraint) into operation.
On a more practical level, commercial use of anti-lien agreements was widespread, and institutional lenders expected to be able to enforce their rights notwithstanding the transfer of the "encumbered" property. These commercial expectations had to be balanced against the interests of debtors and strangers to the original transaction, and the equitable lien approach was an attractive solution to the court.
It would seem that the California Supreme Court attempted the impossible: preventing the use of anti-lien agreements in the future while providing a remedy in cases of past use. The court apparently utilized a vague rule to encourage compromises and to work out solutions in light of the particular evidence in cases that would eventually reach the courts. 44 The lien analysis was to be a temporary salvage device to prevent hardship by giving an option not to the debtor but to the court. The court also implied that it might recognize the validity of the contractual provision prohibiting transfer or encumbrance of property if no allegation of an equitable lien were raised. 45 The primary contribution of the Minderhout decision is that it marks the beginning of a new doctrine of restraint on alienation in California, 46 an innovation that will outlive the concept of an equitable mortgage created by a negative covenant. But much confusion has 42 See the cases cited in Coast Bank v. Minderhout, 32 Cal. Rptr. 584, 586 (Dist. Ct.
App. 1963).
The proposed anti-lien interest is a power restraint. The prohibition on transfer and further encumbrance has an in rem effect; prohibited transactions are not merely breaches of contract, they are void. 43 This technique of gradual change to signal an area of transition is not uncommon in opinions of Justice Traynor, who wrote the Minderhout opinion. See Hetland, supra note 22. 44 The determinative factor should be the actual understanding of the parties to the litigation. For example, if the transferee had deducted the debt from the purchase price, it might be proper to infer that the original debtor intended to give a Hen. 45 resulted from the fact that the transformation of the anti-lien into an equitable lien was not limited to the special situation before the court.
C. From Lien to Contract?: Minderhout and Subsequent Cases
The California Supreme Court discussed the "negative mortgage" again in 1971 in Tahoe National Bank v. Phillips. 4 7 The defendant and others borrowed money from the plaintiff bank to finance a real estate development. The bank received a note, signed by all the borrowers, and a Minderhout-type agreement, signed by the defendant and recorded, which provided that the defendant would not convey or encumber her residential property 8 until the debt was paid. A few months later, the defendant recorded a declaration of homestead on the property. 49 Upon default on the note, the bank foreclosed on the defendant's land and introduced evidence at trial, without objection from the defendant, to prove an intention to grant a security interest. The trial court thought the evidence was sufficient and granted a decree of foreclosure, but the California Supreme Court reversed, concluding that the agreement was not reasonably susceptible of interpretation as a mortgage.
It is impossible to distinguish Phillips from Minderhout on their facts. The decisions seem to be in direct conflict since the intention to create a security interest was established and supported in both cases by sufficient evidence. 0 The majority opinion explained that these types of agreements were used by banks with small, nominally unsecured loans. In Phillips, the bank had chosen this form of agreement over the regular trust-deed document. The contract, on the face of it, did not support an intention to give a security interest; consequently, said the court, in accordance with principles of interpretation for contracts of adhesion, the agreement could not be interpreted as providing the bank with a security interest. Parol evidence was therefore irrelevant and could not support the trial court judgment. The court emphasized that a Minderhouttype document could lead a borrower who refuses to give a mortgage into believing he is not doing so and concluded: "Legal alchemy cannot convert an assignment into an equitable mortgage, violating the cus-47 4 Cal. 3d 11, 480 P.2d 320, 92 Cal. Rptr. 704 (1971). 48 The agreement did not apply to the property involved in the venture. 49 The court held that her act of recording a declaration of homestead did not constitute a breach of her obligation not to encumber her land. 4 Cal. 3d at 21 n.14, 480 P.2d at 328 n.14, 92 Cal. Rptr. at 712 n.14. tomer's reasonable expectation and bestowing upon the bank the riches of an hypothecation of title. '51 Although the court did not overrule Minderhout, it failed to explain why legitimate construction in one case (Minderhout) should be considered "legal alchemy" in another (Phillips). After pointing out several minor differences between the documents in the two cases, the court explained the significant difference between Minderhout and Phillips: in Minderhout, a breach had actually occurred. The court doubted that specific performance would be granted to undo the transfer in such a case 52 and concluded that the only way to enforce the agreement in the Minderhout situation would be to recognize the creation of a lien that would permit an action against the transferee.
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The court seemed to be influenced by Professor Hetland's analysis. As noted above, however, every decision against the transferee amounts to indirect elimination of the debtor's option. The nature of the transaction should not depend on the type of defendant (original debtor or transferee) who happens to appear before the court.
It can be argued that the policies underlying Minderhout seven years earlier were actually implemented by the Phillips decision. Since the loans associated with the "negative security" were usually small and of short duration, past violations of prior Minderhout agreements should have been taken care of by the time of the Phillips decision. 5 4 The court made it clear in Phillips that institutional lenders who had not followed the suggestion in Minderhout to stop the "negative security" practice altogether would not be able to assert in a case against the original debtor that the anti-lien agreement was intended as an equitable lien; they were left with only contractual remedies. The court also implied that banks might encounter difficulties in attempting to enforce their "rights" against a transferee. Moreover, although the original debtor's right to assert the existence of a lien was not expressly considered in Phillips, it will nevertheless be more difficult for him to establish as a defense in a personal action that the negative covenant was intended to provide the creditor with a security interest. 51 4 Cal. 3d at 20, 480 P.2d at 328, 92 Cal. Rptr. at 712. 52 For its doubts about specific performance the court cited Minderhout; in that case, however, the court manifested doubts mainly because it had found a lien. Had the lien not been recognized, the way might have been open for this kind of relief. The court in Phillips was well aware of this. See text and note at note 56 infra. Here again the distinctions were unpersuasive. 53 4 Cal. 3d at 20, 480 P.2d at 828, 92 Cal. Rptr. at 712. 54 The doctrine permitting reasonable restraints on alienations had by then reached California. See cases cited at note 46 supra. It is important to note that the agreement in Phillips was actually signed about a year after the Minderhout decision.
The court's analysis of the terms of the Phillips agreement is inconsistent with the self-evident-security-interest interpretation suggeseted by Professor Hetland. It is closer to the principle announced by Judge McCourt years ago in Western States Finance Co. v. Ruff: only in special circumstances will the words of a contract be charged with a different meaning than they ordinarily and naturally possess. 5 The Phillips decision also repeated the suggestion in Minderhout that the courts may give effect to the contractual duties agreed upon by the parties if the equitable lien theory is eliminated. Although the decision in Phillips was a move in the right directioi, it did not guarantee an end to the confusion surrounding the anti-lien. The analysis thus far has considered the anti-lien in "at least three different factual contexts, each of which may be governed by different rules of law. 57 The court in Phillips emphasized that the plaintiff was an institutional lender using a contract of adhesion. Should there be another category in the analysis for cases in which a homemade negative mortgage is involved? Given the sparse case history prior to Minderhout, one would predict that the need for an additional category was almost nonexistent. Nevertheless, a California court of appeal faced that problem in Kaiser Industries Corp. v [41:685
held by the title company without the lender's consent until the promissory note had been paid in fall. The title company, in a letter to the lender, acknowledged that it would act in accordance with the debtor's instructions. Upon default, the lender sued on the note, and the borrower raised the "one form of action" defense. The court held Phillips inapplicable to cases involving private lenders and homemade mortgages and relied instead on Minderhout to bar the action on the note. Although the result in Taylor was fair, the case differs from the negative mortgage cases considered above, 5 9 and the court's failure to employ other analogies burdens California law with another category of interests beyond the original scope of Minderhout. The interpretation of the court of appeal that Minderhout establishes a general principle limited in its application by Phillips differs from the view expressed in this article that Phillips carried out the policies expressed in Minderhout. 60 Taylor therefore proceeds in the direction of ex post facto, obscure security interests. 61 The final case in this review of California law after Minderhout is Browne v. San Luis Obispo National Bank, 612 decided by the United States Court of Appeals for the Ninth Circuit. 63 Mrs. Browne signed a Minderhout-type agreement that was promptly recorded by the bank. One year later, Mrs. Browne filed a voluntary petition in bankruptcy listing the bank as an unsecured creditor and claiming a homestead exemption from bankruptcy for the property covered by the agreement. Nearly two years after the exemption was granted and Mrs. Browne was discharged from all debts, the bank brought suit to foreclose, claiming 59 The debtor not only had promised not to transfer his rights, but had actually deprived himself of his power to do so, having caused the trust company to assume fiduciary obligations toward his creditor. The situation was similar to pledging property by giving notice to a bailee. Furthermore, the letter was written in negative form because it dealt only with trust company duties.
60 See text following note 53 supra. 61 Just a few months later, another California court dealt with an anti-lien agreement in a dispute between the creditor-lender and the subsequent purchaser of the land. Orange County Teachers Credit Union v. Peppard, 21 Cal. App. 3d 448, 98 Cal. Rptr. 533 (Ct. App. 1971). Although the case appeared to be in the Minderhout context, the court indicated a disposition to apply Phillips. Ultimately, however, the decision for the defendanttransferee rested on a want of sufficient evidence to prove the alleged intent to create a security interest. In this case, however, the negative covenant was employed in a very peculiar way: protecting a real estate broker's exclusive right to obtain tenants.
it had an equitable mortgage on the property. The court, citing Phillips, decided that the homestead declaration did not constitute a breach of the agreement and that the bank did not have an equitable security interest: "Given [Phillips] and the lack of any evidence that Mrs. Browne intended to create a security interest [citing Coast Bank v. Minderhout], there can be no doubt that the Bank never obtained any mortgage or lien." 64 The court in Browne, like the court in Taylor, was trying to harmonize the decisions in Minderhout and Phillips. These attempts are undesirable and unnecessary. Minderhout contained not only a rule of law, but also the seeds of change; viewed dynamically, Phillips fulfilled Minderhout by replacing the equitable lien theory with contractual remedies against the debtor. Despite lower court misunderstanding, Phillips thus tends to bring California's law back into the national mainstream. Outside California a contract that prohibits the sale or encumbrance of the debtor's land until the debt is discharged is probably valid. 5 The creditor may therefore enforce his rights by obtaining an injunction or accelerating the debt (if the agreement so provides).
At the same time, however, the decline of the equitable lien approach of Minderhout leaves a gap in American law; in California, as elsewhere, if the creditor has neither a lien nor other interest in his debtor's land, he has no rights against a purchaser from the debtor or a subsequent mortgagee. The civil wrong of "causing a breach of contract," which otherwise provides some protection against a third party, is traditionally inapplicable to situations of this kind, 6 6 and indeed, there are good reasons not to extend it that far. 67 Furthermore, it would be difficult for the creditor to prove the purchaser's prior knowledge of the negative agreement. If the contract does 84 66 2 G. GiWmoRE, supra note 1, § 38.4. 67 Usually the vendor, not the vendee, takes the initiative to sell the land, and acceptance of the offer should not create a tort liability. "One does not induce another to commit a breach of contract ... when he merely enters into an agreement with the other with knowledge that the other cannot perform both it and his contract with the third person." 4 RpsrATEmENT OF TORTS § 766(i) (1939). Although the rule has been criticized, Even if a vigilant purchaser acquires actual notice between the date the contract is signed and the date scheduled for closing, the contract will not be retroactively "tainted" with the purchaser's knowledge. The equitable interest he has purchased is undoubtedly valid, and completion of the transaction is privileged as an action taken to protect acquired rights; 70 otherwise the purchaser would be under a duty to rescind a lawful contract. The failure to take such positive action has not traditionally constituted a tort for causing a breach of contract, and it is questionable whether the tort action should be extended, at the expense of commercial certainty, to cover the failure to cancel a lawful contract.
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The contract theory of Phillips will probably replace the equitable lien theory of Minderhout, leaving the anti-lien creditor without remedies against strangers to the initial anti-lien agreement. The question that remains is whether the anti-lien interest could (and should) afford protection unavailable under other theories.
II. THE ANT-LIEN INTEREST
A. The Nature of the Anti-Lien Interest
The distinction between secured and unsecured interests, although not always easy to draw, is a necessary one since several rules 'of law 69 4 AMERICAN LAW OF PROPERTY, supra note 68, § 17.17, at 589-90. 70 W. PRossER, supra note 67, § 129, at 944. If completion of the transaction, in the circumstances described in the text, creates tortious liability, the transferee cannot win indemnification for the damages he pays to the vendor's creditor. By definition, his own voluntary act made him liable, and the seller cannot be held responsible. Partial indemnification, based on a theory of joint tortfeasors, would probably not be available either. The seller's liability stemming from his original promise is a contractual one and is not based on any theory of tort. Also, it would be odd to hold the seller liable in tort for cooperating (by encouragement, request, ratification, or the like) in the buyer's wrongful act. Such cooperation would amount to the seller's persuading himself to break the original contract and could not coexist with the purchaser's liability. Furthermore, the law does not recognize a tort of causing the causation of breach of contract.
Theories of unjust enrichment are also not applicable here; after all, the transferor received no more than his money's worth for the property. Even a provision in the (second) contract that secures a marketable title may not help the purchaser. This warranty may be inapplicable (if not waived) since the interest conveyed might have no flaw. Cf. text and note at note 10 supra. (For the definition of marketable title, see 4 AMERCAN LAw OF PROPERTY, supra note 68, § 18.8, at 673). This potential remedy also presupposes the power to rescind the second contract.
71 Besides the problems of establishing liability, the plaintiff may face difficulties in proving his damages; for example, the transaction may have saved the debtor from bankruptcy.
apply only to secured interests-interests that provide priority in bankruptcy and a right to foreclose on specific property. The law has always assumed a dichotomy, so that "hybrid creatures" have to be categorized. The issue thus becomes one of characterizing an interest that is designed to secure the payment of a debt but does not possess the two features of traditional secured interests.
The anti-lien interest is not a "disguised security interest." The relationships between the parties are accurately described; the debtor's payments are not described as rents, compensation for options to repurchase, installments for title to be transferred, or the like. The only effect of the agreement is a deprivation of the debtor's power to transfer his land or encumber it while the debt is outstanding, without the consent of the anti-lien creditor. Except for these preventive powers, the creditor is like other unsecured creditors. In the event of bankruptcy, he shares (pro rata) in the assets (if any) that remain for distribution among unsecured creditors; upon default, he must rely on the ordinary execution-of-judgment procedures. The conveyance of an anti-lien interest is thus not designed to put the property beyond the reach of the trustee in bankruptcy; the interest cannot even be sold to satisfy the debt. Although the anti-lien interest is therefore not the equivalent of a lien, the two interests do bear some resemblance to each other. This section of the paper will explore the precise characteristics of the antilien interest and further analyze its points of similarity to an ordinary lien. Two complementary kinds of situations will be considered: first, those in which the debtor abides by the covenant; and second, those in which he breaches it.
1. Protection When the Debtor Respects the Covenant. The antilien creditor gains several advantages by preventing the debtor from transferring and encumbering his title. In the first place, the debtor cannot lawfully sell his land, possibly his most valuable asset, and leave 72 In certain situations, the ownership of this negative right could be a valuable economic asset-for example, an anti-lien prohibiting the transfer of a lot that is important to a developer or to a neighboring, expanding factory. But this right cannot be separated from the lender-borrower relationship and sold to a third party. The reason is obvious: the covenant expires, according to its terms, when the debt is paid. If unrelated to the payment of the debt, it would dearly be a void restraint on alienation. See note 78 infra.
But it should be possible for the creditor to transfer the negative obligation in conjunction with an assignment-of the debt.
An easement may be designed to have the same effect-for instance, a right of way or a profit that is intended to prevent construction on an expensive lot zoned for high rises, and that can be extinguished only upon payment of the debt. Normally, however, this easement is a disguised interest calculated to survive the debtor's bankruptcy; it is highly vulnerable to various legal attacks.
the jurisdiction with the proceeds. The anti-lien creditor also has the power to prevent new loans to the debtor secured by mortgages on the land, thus assuring additional assets for himself and other unsecured creditors in case of bankruptcy. A debtor who is eager to transfer his land or obtain additional credit secured by a lien has available only two courses of action: he can prepay the debt 73 or negotiate with the anti-lien creditor for permission to complete the transaction. In the latter case, the anti-lien creditor will probably demand a "true" security interest or another assurance for the full payment of the debt.
On the other hand, the anti-lien interest can be defeated in several situations. The anti-lien provides no protection in bankruptcy, and it fails to prevent both foreclosures by mortgagees who have obtained their security interest prior to the anti-lien loan, and execution sales initiated by judgment creditors.
7 4 A judgment creditor will have priority over the anti-lien creditor, 75 who will rarely be able to protect his interests under 73 The reference in the text is to contracts that specifically provide that the debtor, at his option, may prepay his debt, with or without (reasonable) prepayment penalties. When there is no such provision, the debtor cannot compel his creditor to accept money that is not yet due. 60 AM. JuR. 2d Payment § 8 (1972). Under these circumstances, the creditor might attempt to apply pressures in order to realize windfall gains through, for example, exorbitant prepayment penalties. But then the anti-lien would probably be declared void as an unreasonable restraint on alienation, leaving the creditor unable to prevent or cancel the transfer.
The Minderhout agreement itself contained no prepayment clanse, and thus could fail to qualify as creating a valid anti-lien interest. Had the opposite view been adopted, the anti-lien beneficiary would actually have a lien; or he might cause the unsecured creditors to petition for declaration of the debtor's bankruptcy (if the land was the only asset available). It is of interest to note that the late nineteenth century New York cases dealing with after-acquired property clauses in chattel mortgages reached somewhat similar results: the lien was held effective against a subsequent purchaser but ineffective against an execution creditor. See I G. GMnvioRE, supra note 1, § 2.4, at 37. This rule differs from the proper anti-lien rule, however, in both reasoning and result. In the after-acquired property clause situation, only the mortgagee would benefit from asserting his right. 75 The general rule is that a judgment regularly entered or docketed has priority as a these circumstances. 7 6 Furthermore, unlike the situation with regular security interests 7 7 the purchaser of the land will probably not be subject to the negative restrictions that had bound the original debtor. 78 Thus, the anti-lien interest clearly differs from a lien. The advantages of the anti-lien are contingent on certain conditions, such as the debtor's need for additional credit. Moreover, these advantages, unlike ordinary secured interests, are not geared to the moment of default; thus, when the debtor does default, it may be too late for the anti-lien lien over subsequent judgments against the same defendant. 46 Am. Jun. 2d Judgments § 283 (1969). 76 He has several possible escape routes. (a) The parties may agree that an execution sale of the land will accelerate the debt. Such an agreement would apparently be valid. The debtor would then probably try to turn over other assets to satisfy the judgment debt. (In some jurisdictions the debtor has the right to decide which of his assets will be subject to an execution sale. 30 A&. JuR. 2d Executions § 92 (1967). In any event, the sheriff would probably use his discretion to order that the judgment debt be satisfied from unencumbered property first.) 77 'The general rule is that an execution purchaser takes the property purchased subject to a prior mortgage, even if the sale is of the entire property without any mention of the mortgage." 30 Ams. JUR. 2d Executions § 447 (1967).
78 Various arguments based on analogous situations might be offered against this result. Since the anti-lien is basically a property interest, one might argue, it should survive an execution sale, like a lien or an easement. Furthermore, a purchaser of shares or a term of years at an execution sale does not acquire more rights than the judgment debtor had. The law allows a temporary suspension of the other shareholders' or the lessor's rights to facilitate the sale, but thereafter the purchaser has the same rights as his predecessor in title.
These arguments overlook important differences between a lien and an anti-lien. As maintained earlier (note 72 supra), the anti-lien should not be recognized if separated from the debt it secures. Unlike a lien, the negative interest does not enable a creditor to trigger foreclosure proceedings. If title is legally transferred, the restriction is no longer capable of tying up an asset that will afford protection in case of default. Moreover, the creditor could not obtain a personal judgment against the purchaser (unless the purchaser guaranteed the debt). The interest thus ceases to be related to the debt. To say that the purchaser could not sell his land until the debtor had paid off his debt would be to sanction a plainly unreasonable restraint on alienation.
If upheld, the restriction would create an intolerable "patience game." If the new owner wanted to sell his property for some reason before the debtor was declared bankrupt (at which time the discharge of the debt would automatically extinguish the restriction), he would have to pay the debt and might not be able to recover from the debtor. Moreover, if we were to allow the creditor to sue when the restriction was violated, he would be hard put to explain which of his interests was harmed, other than his right to apply pressure to force someone to assume the obligation of a stranger.
[41:685 creditor to exercise his pressures. The anti-lien encourages early payment in many cases, but it fails to guarantee full payment.
Protection When the Debtor Breaches the Covenant.
If the antilien debtor transfers or encumbers his land, in violation of his agreement, the creditor has ample remedies. Assuming that the anti-lien interest operates like a disabling restraint, 7 9 the debtor will have no power of transfer, and a prohibited transaction will convey no interest in the land. The anti-lien creditor will thus be able to treat the "transferred" property as an asset of the debtor, even though the transferee claims title. The unsecured creditors 0 will therefore benefit when they put the "transferred" property to an execution sale, or when the trustee in bankruptcy obtains title to the "conveyed" land. 8 '
The anti-lien does differ from a disabling restraint in several respects. It fails to afford protection against involuntary transfers, 8 2 and it permits the landowner to regain his powers of alienation whenever he 79 A disabling restraint "is a provision which withholds from the conveyee the power to make a transfer." 6 AMERICAN LAW OF PROPERTY, supra note 68, § 26.2, at 412. See also REsTATEmENT OF PROPERTY, § § 404(l)(a), (2) (1944); note 118 infra. 80 Strictly speaking, the debtor would not have violated the rights of the other unsecured creditors, and it may seem strange that the assertion of jus tertii could improve their rights. It could be argued that the anti-lien should provide only a "relative" property interest, so that the transfer would be void only vis-bA-vis the "secured" creditor. Cf. A. KOCouREK, JuRAL RELATIONS 118 (1927). In this author's view, the limited voidness approach should be rejected. The concept has never been recognized; it is not in harmony with the characteristics of the anti-lien and operates (after the transfer) like a lien.
81 When a disabling restraint is valid, the trustee in bankruptcy can claim title to the land, see 9 AM. JuL 2d Bankruptcy § 1127 (1963) , because no "equitable interest" is vested in the transferee. The anti-lien is similar in this respect to an unauthorized sale by an agent prior to ratification, but differs from escrow transactions in which the vendor has the legal power to convey. (Only upon restoration of the transferor's power are certain remedies available to the transferee. See text and note at note 85 infra.)
82 See text and note at note 74 supra (execution sale). The anti-lien likewise would not prevent inheritance of the property by the laws of intestacy. Since the heirs are responsible for the debt, the interest will not extinguish mortis causa-which is not true when title is transferred by an execution sale. See text and note at note 78 supra.
Could the anti-lien restrict testamentary dispositions if the financing instrument specifically indicated an intention to do so? The answer is not clear. In a somewhat different context, courts have held that an agreement not to make a will is valid. Foman v. Davis, 315 F.2d 254, 255-56 (Ist Cir. 1963); Annot., 32 A.L.R.2d 370, 372 (1953). The creditor may have a legitimate interest in preventing such dispositions, since the testator might attempt to distinguish in his will between liability for the debt and ownership of the land. If the courts enforce an anti-Hen agreement which contains a provision like the one just described, perhaps the person taking the land under the laws of intestacy should be considered a trustee. He would hold the land for the beneficiary mentioned in the will until the debt has been paid. If this proposition is correct, the grantee would probably be able to pay the debt himself (see text and note at note 87 infra), obtain an interest in the land, and recover payment of the debt from the new debtor designated in the will.
The Anti-Lien Interest
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wishes, simply by prepaying the debt. 8 3 Furthermore, since the debtortransferor can extinguish the anti-lien, and indeed is under an obligation to do so, 8 -neither he nor his heirs can question the validity of a conveyance, even if the transfer is concluded prior to payment of the debt and without the consent of the creditor. Upon the termination of the anti-lien restriction, the transferee can enforce or protect his interest in the land.
5
The courts have reached a similar result in the "after-acquired property" line of cases. Although decisions vary as to whether the purchaser obtains legal title, equitable ownership, or protections under the doctrine of estoppel by deed, it is a well settled rule that he acquires certain rights from the date the transferor obtains title that can be properly described as an interest in land. 8 6 Similarly, in the anti-lien situation, the expectancy of obtaining an interest in land upon payment of the debt should justify permitting the transferee to pay the debt and thus "redeem" the land. If courts were to compare the anti-lien to an equitable servitude (a promissory restraint enforced by a court of equity) rather than to a disabling restraint, the prohibited transfer would be voidable only at the option of the creditor, who could sue to revest title with the transferor. 88 If the anti-lien creditor exercised his option, the equitable servitude and disabling restraint approaches would produce the same results; for example, the creditor could satisfy a judgment debt from the transferred land, or the bankruptcy trustee could use the anti-lien for the advantage of all unsecured creditors. 8 9 But if the anti-lien creditor did not enforce his right to set aside the transfer, the other unsecured creditors would be unable to put the land to an execution sale. Moreover, the creditors of the transferee could prevent such a sale by first satisfying their judgment debt from the land. exist under the disabling restraint theory would be nonexistent under the equitable servitude explanation; but the latter interpretation would cause the interest to be much more uncertain and vulnerable to various defenses.
Nevertheless, whichever approach ultimately emerges, 90 the transferee would be well advised to prepay the debt immediately to avoid the serious side effects of the anti-lien.
Whether the anti-lien is a security interest is not a question of semantics and should not be determined by the mechanical application of an a priori definition. 91 In a sense, the anti-lien interest is a "security interest;" it is a property interest given to secure a debt and has some features similar to mortgages and liens. But there are also substantial differences between the anti-lien interest and traditional security interests; a lender who agrees to be treated as an unsecured creditor in bankruptcy proceedings cannot be described as having an interest similar to a mortgagee or a creditor with a lien.
The difficulty in categorizing the anti-lien interest as either a secured or unsecured interest is due to the fact that the anti-lien does not fall within an established conceptual framework, but is a different concept. Courts will therefore have to decide afresh, for each individual situation, whether a particular rule governing security interests should also apply to the anti-lien interest. 92 B. Is the Anti-Lien Needed?
The discussion thus far has analyzed the nature of the anti-lien. The obvious question to consider at this point is whether this device is useful; there is no reason to advocate legal innovations that ultimately will not be used.
90
See also text and notes at notes 143-60 infra.
91 UNIFoR ComwERCIAL CODE § 1-201(37), for example, defines "security interest" as an "interest in... property ... which secures payment.. . of an obligation." On its face, the definition includes the anti-lien (except that the Code does not deal with real estate security interests, see id. § 9-1040)). There are, however, substantial differences in the methods by which the anti-lien and regular security interests secure payment of an obligation. Article 9 emphasizes the concept of priorities; this concept is irrelevant to the antilien situation, where the security does not "secure" in the sense contemplated by the drafters of the Code. See 2 P. COOGAN et al., supra note 22, § 23.10[l], implying that an anti-lien is not a security interest. Professor Gilmore raises the same question, 1 G. GiLMoRt, supra note 1, § 11.1, at 333-37, but does not answer it, probably because he rejects the conclusion that a negative covenant creates an interest in land, 2 id. § 38.4, at 1017, or in personal property, id. § 38.5, at 1018-19. 92 In some cases, the same rules should apply to both liens and anti-liens-for example, rules concerning requirements for the creation of the interest. In other cases, rules that deal with security interests in land would be inapplicable to the anti-lien-for example, foreclosure proceedings.
The anti-lien interest is far from perfect. In some cases, it gives too little security-it extinguishes at an execution sale; in others, it gives too much-transfers will probably be cancelled to benefit all creditors in bankruptcy. The pressures for prepayment that it may engender and the inevitable initial uncertainties concerning its application also militate against this proposal. The advantages of the anti-lien must be assessed against this background.
This section of the paper will consider the advantages of the anti-lien interest in three contexts: (1) situations in which a traditional security interest is unavailable; (2) jurisdictions with a "one form of action" rule; and (3) jurisdictions with a "two forms of action" rule.
A Traditional Security Interest is Unavailable.
There are situations in commercial life in which no security interest can be given. First, no-security-interest obligations may be imposed by contract. The terms of a lease, for example, may preclude a lessee from using his interest as collateral for a debt. The lessor's reasons for insisting on such a promise are apparent. But an anti-lien would leave the lessor no worse off than if the debtor obtained an unsecured loan. At the same time, the negative covenant would provide obvious advantages to the anti-lien creditor. 93 Second, some lenders are prohibited by statute from lending against a junior lien. 94 These lenders might well prefer to be secured by an anti-lien interest if the alternative is no security interest at all. If the legal analysis in this paper is correct, no title insurance policy would be issued to cover a transaction that violates the anti-lien. Consequently, a third party (a purchaser or mortgagee) would probably not invest money in the land that secures the debt. Furthermore, the credit extended by the anti-lien creditor, when added to existing lien debts, would probably be less than the value of the propetry, thus leaving the debtor a margin of owner equity-an incentive not to desert his property and move away. The anti-lien, by securing to some extent the availability upon default of both the defendant and his assets, improves the chances that collection proceedings will not be futile.
The anti-lien also offers advantages in predefault situations. Realisti-
93
Even if the lessee subsequently obtains his landowner's consent to grant a security interest to another lender, he will not be able to prefer the latter creditor over the former.
94 See, e.g., CAL. FIN. CODE § § 1227, 1542 (West Supp. 1974). Although the courts have not encountered the practice, national banking associations in various parts of the country have occasionally used Minderhout-type negative covenants. The main explanation is that 12 U.S.C. § 371 (1970) prevents them from lending against a junior lien. Actually, it is unclear whether an anti-lien loan would be a "real estate loan" within the meaning of section 371.
[41:685 cally, two important social phenomena will lead a substantial number of debtors to negotiate with their creditor before amortization of the debt. First, the high mobility rate of the American people 5 suggests that many anti-lien borrowers will seek new places of residence during the loan term. Second, many owners attempt to use regained land equity to acquire financing even before secured debts are paid in full. 9 6 In particular, a debtor who faces financial difficulties will commonly try to raise credit on his equity or sell his propery to meet his obligations. 9 7 Under these circumstances, the anti-lien creditor has an important supervisory and enforcement mechanism with which to protect his interests. He might insist on prepayment before the debtor's financial position is further eroded or agree to the proposed transaction only at the price of additional assurances for himself-for example, a guaranty by the would-be assignee, protected by a new anti-lien.
The anti-lien interest thus aids collection of the debt without significant expense, assures the lender of a virtual first priority position, and, if the creditor agrees to a transfer of the property notwithstanding his anti-lien interest, provides an opportunity to protect his rights with additional assurances.
2. "One Form of Action" Jurisdictions. In several states, such as California, 98 the right to collect a debt secured by a mortgage can be enforced only by an action to foreclose, after which a judgment for a deficiency may be obtained. 99 The anti-lien offers potential advantages to a lender who would otherwise acquire a junior lien in a "one form of action" jurisdiction.
Assume, for example, that a first mortgage of $30,000 and a second mortgage of $5,000 are outstanding on a home with an estimated value of $40,000. If the debtor defaults, the second mortgagee must foreclose if he intends to collect the debt. If the first mortgagee also forecloses, the second mortgagee, assuming he decides to bid, 100 must pay at least $30,000. If he purchases the property, he then faces several potential financial burdens: he may have to hold the property during the entire statutory redemption period (generally one year' 0 1 ) and thus lose the use of at least $35,000 in his lending operations during that time; the income from the property during the period may not cover maintenance costs; and at the expiration of the waiting period, there may be additional expenses, such as brokerage fees, before the property is finally sold. When legal expenses are considered, 1 02 the total collection costs can prove to be prohibitive.
On the other hand, if the second mortgagee decides not to bid, he may not have the right to a deficiency judgment; California law limits the deficiency judgment to the amount by which the outstanding indebtedness exceeds the fair market value of the property, even if the execution sale nets less than the fair market value. 0 3 The creditor can overcome the redemption period restriction only if he has a power of private sale-which is accompanied, however, with a loss of the right to a deficiency judgment. 0 4
Since foreclosure expenses are a significant proportion of the junior loan, it is bothersome to have to use the foreclosure procedure, especially where the debtor has other assets that could satisfy a small debt. The problem created by foreclosure of a senior lien is even more troublesome, since the junior lienor must invest several times the amount of the initial loan if he wants to protect his interest. Although the junior lienor can let his security interest disappear through a senior lien foreclosure and then file a personal action, 10 5 his chances of collecting the debt then diminish. If the creditor does not enforce his purchased by mortgagees. Prather, A Realistic Approach to Foreclosure, 14 Bus. LAw. 132, The shortcoming of another alternative that may be available, maintaining the payments on the first mortgage and foreclosing on the second, are likewise apparent.
(1958).
A foreclosure action followed by the fair market value determination is certainly an awkward and expensive way of collecting a small debt, but no more probably than acquiring encumbered property and making additional investment in it during the statutory year of redemption. How much better a simple action on the note would have been. Hetland, supra note 22, at 169. rights promptly, the financial situation of the debtor may deteriorate, or he may leave the jurisdiction. 106 Even when a junior lien is merely an additional security for an Article 9 creditor, it can cause mischief. In certain cases, the creditor loses the right to a deficiency judgment; in all other cases, he can claim it only after foreclosing on both the personal property and the real estate collateral.
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This situation suggests the need for an alternative to the second mortgage. The anti-lien creditor's right to bring a simple action (since there is no collateral to foreclose on) and the additional advantages of the anti-lien 0 8 justify serious consideration of the anti-lien alternative. Indeed, the fact that negative covenants have been widely used in California supports that conclusion.
Although second mortgages do have some advantages over the antilien, it is important to avoid overestimating the practical importance of these advantages. Second mortgages can be wiped out by first mortgages when the latter contain future-advance clauses or terminate in foreclosure and sale at a low price. Moreover, bankruptcies are infrequent in this country, 0 9 and when they do occur even secured creditors may It might be argued that present bankruptcy rates are not a good indicator of the rates that would prevail if the anti-Hen were widely adopted, because secured transactions serve an important function in holding down the rate of bankruptcies. The practice of lending money against a security interest regulates the ratio of credit to assets and thus prevents debtors from overreaching themselves. It could be contended that the anti-lien alternative will foster excessive borrowing, and thus increase the rate of bankruptcies.
For three reasons, however, the anti-lien will probably not upset the balance. First, the anti-lien will have little effect on the first' mortgage industry; these lenders will have no incentive to use it. Second, the anti-lien can be recorded, and potential subsequent lenders will shy away from debtors bound by it. Third, one anti-lien may by its own terms prevent the imposition of another, since it suspends the debtor's power to grant interests in land, and the negative covenant is such an interest.
lose the benefits of their priority. These facts should also be assessed in light of the prospect that an anti-lien will be helpful in collecting the debt before bankruptcy-although the weight this consideration should carry is presently only speculative.
Since the "in terrorem" effect of a lien can be achieved by the judgment lien option that is available to the anti-lien creditor, the major disadvantage of the anti-lien, compared to a second lien, is that it risks defeat by the judgment lien of another creditor. If an acceleration clause is included in the anti-lien agreement (a reasonable safeguard since the judgment lien might extinguish the security interest), the danger is actually confined to the possibility that a single action will totally wipe out the owner's equity in a way that would prevent any later collection from the debtor. What is the probability that there will be no default on the payments of the loan, that the debtor will not attempt to sell or mortgage the property, and that the judgment lien debt will still be unpaid before its execution? Probably about the level of the present bankruptcy rates.
"Two Forms of Action" Jurisdictions.
Although the foregoing analysis has emphasized the utility of the anti-lien interest in a "one form of action" jurisdiction like California, it highlights the considerations that could reasonably prompt lenders in "two forms of action" jurisdictions to use the anti-lien in their small loan business. When default occurs in a "two forms of action" jurisdiction, a creditor secured by a lien has a choice of remedies: he can foreclose on the property or sue the debtor personally on the note. 10 But in order to assure an effective foreclosure option, the creditor must take certain precautionary measures in advance. He must insist on a margin of owner equity sufficient to cover the costs of foreclosure (including the'effect of redemption periods and antideficiency legislation). If the equity is insufficient, the creditor may well turn down the borrower's request.
If the creditor grants the loan, he will have to depend on his junior lien as a threatening device and a protection in the event of the bankruptcy of the debtor. In these borderline cases, the choice between the "two forms of action" is practically illusory. If the costs of foreclosure are high, the loan small, the deficiency judgment limited by fair market value provisions, and the owner's equity insubstantial, the creditor would naturally rely on a personal action to enforce his rights. He might have been just as well off, or better off, if he had given up his priority in exchange for control over the land and protection for the efficacy of his personal action. Where mobility rates are high and bankruptcy rates low, experimentation with the anti-lien in these close cases may prove to be the best solution.
The anti-lienor's option of passive enforcement should carry a special appeal for creditors who are reluctant to initiate court proceedings. Homeowners' associations, for example, derive their income through assessments that are imposed by covenants and are levied on the members' lots. When a lot owner defaults on his payments, suit rarely follows. The small amounts involved do not justify the expense of litigation; and the administrators, usually residents of the same community, are hesitant to take such action against their neighbors."
1 Experience
indicates that the arrears are most often collected when the land is transferred,1 2 probably because purchasers are unwilling to buy property encumbered with overdue debts. But if the transferee deducts the amount of the debt from the purchase price and refuses to transfer it to the association, the association's only remedy is foreclosure on its lien,"
3 an even more expensive procedure. It would probably be more efficient to rely on an anti-lien to secure these assessments. Given the mobility rate," 4 the chances are that a debtor would try to sell his home before substantial debts accumulated. The debtor would then probably tender the overdue payment himself (if he failed to move out, however, the association could simply wait until the amount of the accumulated debts justified a personal action). The anti-lien would thus relieve the association of the need to undertake costly foreclosure proceedings as a consequence of the transfer of property. In any case, giving up the protection of a lien on residential property should not be considered a great loss, at least where state law provides a substantial homestead exemption and assessment debts are, by agreement, junior to the purchase money mortgage." 114 See note 95 supra. 115 The anti-lien would operate in the homeowners' association context somewhat differently than in the regular credit transaction context. When 'the debt "runs with the land," the negative covenant could also be attached to the land. Cf. 5 RSTATEMENT OF PROPERTY § 540. Since the debts would be recurring, the anti-lien would provide continuous security. Presumably, however, a homeowner who had paid his past due
The anti-lien could also supplement an Article 9 security interest' 1 6 Under the Uniform Commercial Code, a secured lender has priority in bankruptcy, and the collection of the debt is secured by the personal property. The debtor can skip the jurisdiction, however, and thereby eliminate the possibility of either a personal action or a satisfaction of the debt from the collateral. As noted above, the anti-lien might diminish this danger by providing an additional incentive for the debtor to remain with his real property.
The anti-lien could also prove to be less expensive than foreclosing on the land to recover a small debt after the owner's disappearance. Foreclosure costs seem to require a greater margin of equity than the anti-lien would; therefore, the borrower might use his property, on which he might not otherwise be able to raise credit, to provide his lender with an additional incentive to supply him with financing. A caveat must be added: the anti-lien might be considered an unreasonable restraint on alienation when combined with the Code powers over personal property; conversely, remedies available to an Article 9 creditor might be scrutinized by the courts in this situation."1 7
Once the anti-lien becomes established, interesting variations may appear. A bank making a short-term loan to a developer could impose a negative covenant on the latter's mortgaged lands prior to the initiation of sales. The bank would then have leverage with which to channel a steady proportion of the incoming revenue towards amortization of the debt.
The anti-lien thus furnishes the credit industry with a third alternative, a compromise between a full security interest and no security at all. Legal powers over transfer and encumbrance are the "collateral" that enable the debtor to offer an additional security. Given its chance, this alternative can add greater flexibility to commercial life.
C. Validity of the Anti-Lien
The anti-lien is subject to two major doctrinal objections: first, that it violates the rule against restraints on alienation of property, and secassessments would not be precluded from encumbering his land, even though another debt obligation would be due to mature shortly thereafter.
116 This is particularly true in California. See text and note at note 107 supra. 117 Several scholars contend that the possibility that the debtor would leave the jurisdiction is one of the major reasons for permitting repossession clauses. See, e.g., ond, that it violates the principle that a landowner cannot create new species of property rights at will. Since the anti-lien does not seem to frustrate any other public policy, resolution of these objections should establish the anti-lien's validity as a property interest.
Restraints on Alienation.
1 8 It has been said of the rule against restraints on alienation that "[p]robably nowhere in the law does one find more resort to dogma than here." 119 The application of the rule has turned largely on such considerations as the type of property involved, the quality of the interest, and the form of the restraint.
20 Op- (T]he crucial inquiry should be directed at the utility of the restraint as compared with the injurious consequences that will flow from its enforcement. If accepted social and economic considerations dictate that a partial restraint is reasonably necessary for their fulfillment, such a restraint should be sustained. No restraint should be sustained simply because it is limited in time, or the class of persons excluded is not total, or all modes of alienation are not prohibited. These qualifications lessen the degree to which restraints violate general public policy against restraining "reasonableness" inadvertently. The gap between the two approaches to restraints on alienation is not wide; many recognized exceptions to the majority rule are defined in terms of reasonableness. 125 Thus, the time may come when the majority rule, watered down by numerous exceptions, will be substantially the same as the present minority rule.
The anti-lien undoubtedly withstands the test of reasonableness. The particular security arrangement is chosen by the parties concerned and gives each of them some commercial advantages. The covenant not to transfer is limited in time and can easily be extinguished by prepayment of the debt. Since the landowner has the option to pay and "redeem" the land, the device does not seriously restrict alienation of property.
Furthermore, the anti-lien may be valid even in jurisdictions that apply the majority rule against restraints on alienation. The anti-lien does not offend the underlying policies of the rule, which was not originally designed to apply to this type of transaction.
There are two common explanations for the origins of the rule. According to one theory, after the disappearance of the right of escheat 2 o restrictions on the right to transfer property became invalid.1 27 To convey a fee and disallow its future alienation was considered to be against the "nature of the right" and against public policy as well. 128 Restraints on alienation were therefore held void as "repugnant to the fee."' 29 alienation of property and should be considered to that extent; but they are not, in themselves, sufficient to overcome it. In short, the law of property, like other areas of the law, is not a mathematical science but takes shape at the direction of social and economic forces in an ever changing society, and decisions should be made to turn on these considerations. 19-21 (2d ed. 1895) . But the explanation later proved convenient for those who defended the no restraint policy as a protection against "semifeudal" reverter rights.
The second theory attributes the emergence of the rule to the English courts' attempts to undermine the power (granted by the Statute De Donis Conditionalibus' 3°) to convey land subject to a condition that it remain within the family. 131 About two hundred years after the statute's enactment, the courts actually prevented its application 132 and eventually frustrated attempts to achieve the same object by different devices.
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The rule was therefore originally directed against the accumulation of wealth by a certain class of people (which denied access to ownership of land to the rest of society), against the imposition of onerous restrictions by someone who had died years before, and probably against certain feudal incidents disguised as "consensual" agreements. It is difficult to see the relevance of these policies to the commercial context of the anti-lien.
The purpose of the transaction should determine the applicability of the rule, and the form of the transaction should be at most a minor element.
34 As Sweet observes, "A restraint on alienation may be good, if it is imposed, not for the purpose of making the property inalienable, but in order to effect an object which is itself lawful."' 135 Thus, unqualified restraints on alienation are commonly declared invalid because "[t]he ordinary purpose of such an unqualified restraint is to keep the property in the family perpetually." 136 Restraints limited in time are also void if there is evidence that the parties do not intend a purpose other than the restriction on alienation itself. But if these limited restraints serve a commercial purpose-such as granting pre-emptions 37 or options, 38 or protecting the interests of tenants in common by pre-venting partition1 39 --they are upheld.1 40 Thus, when the restraint is imposed after arms-length bargaining in a commercial transaction, the intervention of the courts is unnecessary to protect the transferee from an onerous condition imposed by the transferor.
Current arguments against restraints on alienation also fail to support application of the rule to anti-lien restrictions. Commentators have argued that restraints, if allowed, would take property out of commerce, create a shortage, increase land prices, concentrate wealth among a limited group of people, discourage improvements and proper maintenance of the land, produce an inefficient allocation of resources, and perhaps prevent creditors of the transferee from satisfying their debts by putting the property up for execution sale.' 4 ' These arguments are not applicable to the anti-lien; since prepayment is possible, the owner of the encumbered land can regain the power to transfer his property by paying his debt. -140 On the other hand, the fact that the transferee of the title is not seriously restricted by a limitation does not validate the transaction; for example, even if the owner is allowed to give leases for longer periods, the restraint on the transfer of the title may 
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In certain situations the power to prepay may not prevent hardship. When market interest rates rise, the debtor may lose the benefit of the lower interest rate specified in the terms of the anti-lien loan if he wishes to obtain more credit secured by a lien on the same land. Additional liens cannot be created without the conisent of the anti-lien creditor. This creditor will therefore be in a position to pressure the debtor into continuing to borrow only from him and renegotiating the initial loan at the new prevailing interest rate.
It could be maintained that this situation is the one courts seek to prevent when they invalidate prohibitions against further encumbrances in mortgages. Indeed, if these restraints were upheld, a debtor's first mortgagee would have an unfair advantage over potential creditors, and access to the money market would be difficult for new lenders.
Nevertheless, the possibility of prepayment limits the bargaining strength of the creditor. The inherent shortcomings of anti-lien interests indicate that they will not be used to secure long term or sizable loans. The analogy to the restrictions on mortgages is therefore not compelling.
Of course, the same creditor should not be able to obtain both a mortgage and an antilien on the same collateral-for instance, a mortgage to secure 80 percent of the debt and an anti-lien to secure 20 percent. The two transactions should be viewed as one and the testraint invalidated because a mortgage is involved.
143 "Mt must not ... be supposed that incidents of a novel kind can be devised and
[41:685 of ownership rights can qualify as the object of property interests. Furthermore, the rule does not completely prohibit the recognition of new interests in land. The idea that incorporeal fragments of ownership can be the object of a property interest is not new. 44 Limitations on the right to transfer land are frequently recognized-for example, conveyance of a defeasible title 45 or similar conditions in a lease. 146 Similarly, covenants may restrain a condominium owner from selling or granting his interest unless certain requirements are satisfied. 147 The unfortunate body of case law on racially restrictive covenants provides other examples. In these cases, the basic right of landowners to curtail their power of alienation was assumed; the question went mainly to its breadth. 48 In most jurisattached to property at the fancy or caprice of any owner. It is dearly inconvenient both to the science of the law and to the public weal that such a latitude should be given." 144 For example, the courts have given full property interest recognition to easements giving permission to cause a nuisance.
The owner's title is no more than a "bundle of privileges" of which the right to be free from harmful activities on other land in the vicinity is but one. The owner may convey the whole bundle, but he is privileged to take one from the bundle and convey it. This has been done times wthout number. Pennsylvania R.R. v. Kearnes If the agreement is not in violation of a constitutional right, public policy, or any other established rule (such as the rule against restraints on alienation), the courts will enforce the restriction among the contracting parties as well as against subsequent transferees.
148 In a leading Louisiana case, the court explained:
[O]wnership is composed of the rights to use, to enjoy and to dispose of .... The two first of these elements, the use and the usufruct, are admittedly susceptible of separation from the other elements and of subdivision after having been segregated; why then is not the third, the abusus, the right to dispose of, susceptible of being dealt with in like manner? . . . The right to alienate is but one of the constituent dictions, prior to the Supreme Court decision in Shelley v. Kraemer, 149 completion of a transfer (when the transferee had notice) did not limit the promisee to merely contractual remedies. 150 The specific property interest that neutralizes powers of alienation has been used to secure property values, assure the ability of unit owners to pay their share of common expenses, 5 ' and provide other commercial benefits.1 52 There thus seems to be no reason to prohibit the use of this device to secure a debt.
Moreover, the rule against the creation of new species of property interests has been interpreted not as a broad prohibition against the recognition of all new interests in land, but rather as a rule against those rights that serve no social purpose. 5 3 In recent years, new easements have been recognized, and covenants have been widely used to provide for the changing needs of the real estate market. At a timeNot every contractual right can be "attached" to land as a property interest. A new interest in land must have certain characteristics similar to recognized rights in rem. The anti-lien should not be considered an easement, although it restricts the use of the "natural incidents" of ownership and provides, by its negative effect, a benefit to others. The easement analysis is inappropriate because the promisee acquires no actual "use or enjoyment of ... land;" 1 55 the anti-lien right is related to a business transaction only remotely associated with enjoyment of land. 156 Since it does not "touch and concern" land, the anti-lien also would not qualify as an equitable servitude, even if the problem of benefit in gross (American courts do not recognize equitable servitudes when the benefit is in gross' 5 ' ) were somehow resolved.
On the other hand, the anti-lien is similar to covenants creating charges or liens upon property. These interests are created simply by the agreement of the original parties, 1 58 and the absence of a dominant tenement does not prevent recognition of the property right. The "negative mortgage" is intimately connected with the debt, and transfer of the anti-lien is possible only if the debt is assigned at the same time. 159 The debt does not "run with the land" (indeed, the land is not supposed to "run") but is a condition for the existence of the right.
Differences between a charge or a lien and the anti-lien are due to the different nature of the "collateral" involved. The restrictions of the anti-lien debtor's powers are not an asset to foreclose on or to sell in satisfaction of a debt. But the similarity in the relations between the parties (creditor and debtor) and in the commercial functions that the the property interests serve brings the anti-lien within the formal requirements for the creation of a lien. 6 0 CONCLUSION Lenders and borrowers seeking to secure the payment of a debt with an interest in land have long been confined to the traditional alterna- 159 See note 72 supra. 160 The operation of the anti-lien can be sustained in an alternative way. An owner can convey a term of years as a security interest; he is transferring a fragment of his ownership to secure a payment of a debt. The same thing is done in the anti-lien case. The parties' purposes are similar, but the rights conveyed are different and provide different kinds of security. It is true that a proprietary restraint on alienation usually has other characteristics (for example, it benefits a neighboring owner or a transferor rather than a creditor), but this deviation is not significant because the anti-lien's only purpose is to secure the payment of a debt.
tives of first and second mortgages. This paper has proposed the recognition of a third alternative. The anti-lien can be a useful security device for a small loan, particularly when a second mortgage is unavailable or its enforcement prohibitively expensive.
Unfortunately, reliance upon equitable lien analysis has distracted the courts from what should have been the real issues concerning the anti-lien. Provisions like the ones discussed in this paper should be read at face value, and traditional doctrines-against restraints on alienation and against the creation of new property interests-should not be invoked to condemn the anti-lien interest. The courts should adopt a new approach that allows lending institutions to experiment with the anti-lien and take advantage of its capacity to enhance the flexibility of credit transactions.
